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25 FER 168

MEMORANDUM FOR: Director of Central Intelligence

THROUGH: Deputy Director for Administration
Deputy Director of Central Intelligence
FROM:
Acting Legisiative Counsel
SUBJECT: Civil Service Reform Act

1. (U) Action Requested: None, for your information only.

2. (U/IU0) Background: Attached for ycur information is a critique
of the Civil Service Commission's draft legislation to reform Civil
Service procedures and the Civil Service Commission. At this time it
appears the Commission intends to send this draft forward to the Congress
within the next week or so. '

The proposed bill is designed to irplement the President's
Reorganization Project. This Project made 125 recomnendations, many
to be made effective by Executive Order or through directives of the
new Office of Personnel Management (the present Civil Service Commission).

The thrust of the draft legislation appears to strengthen individual
agency responsibilities and authorities; however, in nearly every instance
there would be an entity outside the Agency to ensure compliance either
through audit or an appeals system.

The Agency has serious problems with the bill, which conflicts
squarely with existing law, most importantliy your termination authority
(50 U.S.C. 403c), your mandate to prevent disclosure af sources and
rmethods (50 U.S.C. 403(d) (3) and 403g) and the Agency's statutory
exemption from the competitive service (50 U.S.C. 4033) .

Ve have pointed out in the critique--which OMB has forwarded to
the CSC--that these conflicts are objectionable because of the nature
of intelligence operations and the necessary secrecy which, together
with our unique persomnel requirements, require flexibility and a
minirmuem of monitoring by the Civil Service Commission or 1ts successor.
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We have been in contact with OMB and Civil Service Commission
staffers who indicate the Chairman or the Commission is strongly
pushing for this legislation. We will recontact CSC Friday, 24 February,
to obtain a firm reading on the Cormission's response to our comments.
We will then determine whether it would be productive to provide further
comments elaborating on our position reflected in the attached paper.
If in fact this legislation does move quickly and if our interests are
not adequately addressed in the draft bill, it may become necessary that
the matter be raised at your level with the White House and the Commission,
or both; in its present form, this legislation would have a devastating
effect on our present personnel system and practices. ‘

We will keep you informed of any further developments.
3. (U) Coordination: The Office of Personnel and the Office of

General Counsel have seen this memorandum and concur in the substance
herein.
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Office of legisiative Counsel e

17 February 1978

WASHINGTON, D. C. 20505

AMr., James M, Frey

Assistant Director for
Legislative Reference

Office of Management and Budget

Washington, D.C. 20503

Dezar Mr. Frey:

This letter is in response to your request for our views on the Civil
Service Commission draft bill, the "Compreh:nsive Civil Service Reform
Act. 1t

CIA has serious problems with the substance of this legislation.

Numerous provisions conflict with present CIA authorities. Its

" detailed disclosure requirements, as well as its inadequate exclusions
and refusal to recognize the Director of Central Intelligence's termina-
tion authority or CIA excepted status could pose serious security
problems for the Agency and compromise the Direclor of Central
Intelligence's ability to fulfill his statutory responsibilities to
protect sources and methods. We therefore ask to be excluded from
the provisions of this legislation. '

Enclosed you will find our specific comments and recommendations
of the draft legislation, as well as on the draft reorganization plan.
We appreciate this opportunity to present our views to you. In view
of the short period provided to review this complex paper, we may
want to provide additional views based on furiher study.

Sincerely,

STATINTL

Acting Legisialive counsel
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VIEWS OFF THE CENTRAL INTEZLLIGENCE AGENCY ON
THE COMPREHZ \'S['\’ T CIVIL SERVICE RETORM ACT

D

¥ ents and agencies in the Execuiive Branch, including the CIA,
i. nt merit system p* inciples concern, for example, personne!
ent, performance evaluaiion and grievance procedures.

Title 1 prescribes igid merit system p-inciples that shall apply o
tm

As described in Title I, the merit systen principles would confiict
with the exempted status of the CIA under 59 U.S.C. 4033. This seciicn
has consistently been interpreied as provid:ng CIA with a statutory
e_\:ewlp"‘o*l from the CO*"‘.pEiL five service in order to allow the Agency
greater flexibility in p,_;ormms its functions, Furthermore, the
Agency's excepted status is not governed by Civil Service Commissing
excepted position schedules.

The rigid merit sysiem
Service Reiorm Act would hs IA in its stafﬁng .[_'].(,mb&hiy and
'rec; irements., For exam 1e 2(1) provides that selection

d zdvancement ol a")')-‘.i:ﬁ." @te mined through Mfair and
compsiition, ! Also 2l c1d require CIA to give
icanis, regzriless of political affiliations

1 considaration to all I3
and national origins, a procedure which could conflict with necessary
security consideratio

s
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Moreover, section 205 p‘f‘O“id::.’: that the Government Accounting
Oifice would conduct audits and reviews 10 essure cornpliance with the
laws, Executive Orders, directives, rules and regulations governing
employment in the Executive Branch. It would also assess the
effectiveness and systemszzic soundness of Yederal personnel manageman .

ThlS Agency is not subjiect to audit or oversight by the GAO, a posi-

tion based on security considerations and the need 1o protect intellizence
sources and methods. The provisions in seciion 205 of the proposed
Plan, however, would authorize an entiiy ouiside the Agency to insure

e
its compliance with certain laws and reguia’ions. 'This situaiion vould
conflict with the statutory responsibility of he Dircector of Central
Intelligence to proLect m,ezhgaﬂce sources and methods, paviicularly
the organization, functions and other parsonnel-related matters of the
Agency from disclosure, as provided by aO U.S.C. 403(d)(3) anad A034.
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The provisions of Title IT relating to protection of employee rights,
t the Aomxcy with rnany C11-.LlC,U.]H'LS. Many of the provisiong

vterfere with, impnir, o0 are completely inconsistent with present CIA

uwiory auvthorities. Sccotion 202 would grant subpoena power to the

ad Merit Systems Protection Board (Merit Board), its Special

Counsel and other designated personnel. 'This power could be ulilized
by ine Special Counsel in the course of a whistle-blowing investigation,
By the authority of section 204, the Special Counsel could also freezc
any personnel action with substantial economic impact on the complaining
emoToyee uniil an investigation concerning that employes is complete
The Agency head would be required to take whatever corrective action
the Special Counsel deemed necessary,. if a reprisal against an employee

+as found to have occurred because of the employee's disclosure of
informaltion relating to 2 violation of law or regulation. If the action
was not carried oui, section 207 provides that the Special Counsel
could take the matter before the Merit Board for final determination.
These procedures would conilict with the authority of the Director of
Ceniral Intelligence to terminate employees when in the interests of the
United States (50 U.S. C. 4£03(c)), with the Director's mandate to prevent
disclosure of intelligencs sources and rethods {50 U.S.C. 403(d)(3)
and 403g), with the role of the Intelligence Oversight Board (seclion
3-1 of Executive Order 12038), and with CIA's excepted personnel system
(50 U.S.C. 4G3). ) -

Under section 205 performance appraisal systermns must be established
by certain agencies for ceriain employees. 'The appraisal systems must
also conform to Office of Personnel Management (OPM) regulations.
However, there is a discrepancy beiween the language of the legislation
and that of the report concerning the agencies covered by the legisla-
tion. The report coniends that L‘"ne Tennessee Valley Authority is
ncluded, wn‘le t!-e legislation states that it is excluded. The report
also contends {t nlike the Foreign Service, is not meant to
be excluded, ’m 2on the isgislation allows for such an exclusion by -
OPM re"ulaulom Even s the thrust of this section would be to
subject CIA perxorm&n appraisels to OPM control. This would
conilict with the aforemesaniioned 50 U.S. C. 403{d)(3), 50 U.S.C. 403g
and 50 U.S.C. 403j. -
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The procedures in szciion 205 of the proposed bill, pertaining to
demotions or dismissals based on unacceptable periormance, include’
a requirement for 30 dars advance notice, and the right to reply and to
representation. The procedures also provide the affected employee the
right to apoeal the matter to the Merit Board for final determination

uant to section 207, These features could conflict with the DCI's
termination authority (50 U.S.C, 403(c)), with the Director's mandate

to prevent disclosure of sources and methods (50 U.S.C. 403 (){(3} and
403z) and with the Agency's staiutory exemplion from the competitive
service,

2
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dversce zoiions designed to promote the
Uclmn rerovils, suspensions and furiou i
2 two seis of adverse action procediredn.
e than 30 days, removals and other

ac t*o*x: must be proccssed undar procedures similar to those

in s=ciion 205, CIA v‘ould be covered by those procedures only to
the extent thzat it would ernploy preference eligibles. When the
suspension is for 30 days or less, less rigorous notice, right-to-
reply and representation procadures would be required for all CLA
emn‘-oyees. CIA employees covered by either set of adverse actions
procedures could not be excluded ir om ihese procedures because
both exclusion provisions use the "confidential or policy determining
languzge of Schedule C, which is inapplicable to CIA, as their criterio.
Thus, these procedures would tend to create the same statutory confl ct.
created by the section 205 procedures. Moreover, it should be noted
that while adverse action by CIA management must conform to the
aforementioned procedures, the procedures curiously exclude from
coverage national security adverse actions taken under 5 U.S.C, 753%

o

1

YH 2,

In 2ccordance with section 207, any matter ta be decided by the
Meri: Board ould be processed under regulations established by the
Merit Board :md the decision would be reviewed by the U, S, Couri
of Clairns or a U.S. Court of Appea’s. Such practices would also
conllict with the aforementionzd statuics giving the Director the
au‘ho*’i“y to terminaie employment, thz responsibility to protect

ntelligence sources and methods and this Agency's exernption from

L_\._,_,

’me cornpetitive services.

Title III, concerning staifing, provida: for the examination,
selection and retaining of Federal employces. The Agency fully
supports the provisions of section 308 which would enable the Armnf Y
to equip an employee with the skills necessary to fill a different
position or to acquire new skills needed for a position in another
agency. Overall, this would appear to be of benelit to the Govermmnent
by retaining competent employoes in the ¥ederal service, - We
recxnmend that a prov151on be added providing for the placement
of 2 RIF employee within his or her own Asency as a result of
addi tional training.

Section 308 would require OFPA approval of a special early retive-
fm nt autnority. Presently, CIA has au‘ho"ity to declare ;urp'Lu?
situztions regarding early reilirement without obtaining Civil ucr\m(e
Co*n mission approval. If enacted, this section would con[hc,n. with t
DCT's authority to protect the nrumbers and functions of employees fro:n
disclosure (50 U.S.C. 403g).
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Title IV would estabdlish a Senior Exeacutive Service (SES) comprising
zll managerial and supervisory positions correctly classified GS-15
through Executive Scheduie IV,

Section 402(b) would zive the Office of Personnpael Management (QPM)
authority to prescribe all implementing regulations for the SIES. “Lhis
section would allow an agency to be excluded from SES by the President,
but the agency would have to do so through OPM, with that Office making
a recommendation to the President as to whether an exclusion is advisable.
If the exclusion were granied, OTAI could recommend to the President
a revocailon at any subseaguent iime. :

The SES would be composed of career reserved positions for carecer
appointees and general positions for career and non-career appoiniees.
OPM would prescribe the position criteria and regulations governing the
designation of career ressrved positions. Also, OPM would have to
approve the managerial quelifications of initial career appointees in
such positions. :

All agencies covered by SES would be required to submit to OPM

requests for SES positions which would include program, budget, and
workload breakdowwns to jusiify cach recuest. QFLT, in consultation

witn the Office of Manaszermznt and Budz2i, would then allocate the
positions per agency, alinough OPM would reserve the right to reduce
ary allocation at will, Additionally, OPM would be required to submit

2 biennial report to the Congress which would reveal the numbers of

3~

SIS positions in each Agerncy.

Lastly, the number of non-career appointees would be limited to
15 percent of SES positions Government-wide; these positions would be
allocated biennially by OPI according io demonstrated need. OPM
would reserve the right to make adjustments in allocations to meet any
emergency needs.

The degree of OPM control over the allocation of SES positions
allowed by section £02(d) would severely limit the adaptlability of the
CIA personnel sysizm and hamper its functions and operalions. Such
OPAI controls also zonflizis with the statute establishing CIA's
excepted perscnnel system (50 U.S,C. 403]). Further, the vast
amount of detailed information which would have to be disclosed in
order for the statutory scneme of SES to function would conflict with
tne DCI's statuiory responsibilities under 50 U.S. C. 403(d)}(3) and
50 U.S.C. 403g.

RiN
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According 1o section 403, SEE pav levels would be sel according to
OPAL criteriz. The z22iion also would reguire that the staffing of SES
carzer appoinizes be comnpetitive, acco *fhur‘ to a process meeting QPRI
standzards., Once a czreer exomvll i 1‘1cb that executive could
not bie mvolu:‘.smly sterred within 120 days after tha
appoiniment of an age sz restrictions present the same

statutory conflicts rai:sed by the provisions of seclion 402(b),

While the removal criteria sel by s \,f..i’jﬂ. 404 for SES non-career
employees is the functional eguivalent of the DCI's terminatiorn .
authority (50 U.S.C. 1‘:: 3(c)), the removal criteria for carcer
appointees dozs not include anything resembling this authority.

All agencies, unless excladed by ithe President from SBS, would
be required to create an SES p=s rformafrc“ appreusal system under
section 405. If an apn:aﬁ_sal system 15 ot in conformity with OPM
regulasions, OPM could order correciive action. This also would
,coru"l ct with the aforementionsd sta t"’,’)”/ responsibilities of the XL,

Both the suspensi
their removal o pru
by the nrocedures of :

rarment ol a 30 S

reprasenial 10' an:d 2.

rnore of SES employees and
;-" of *he service are governcd
1232 (f*"dures include o

oz, o right to reply and

rep: s ERReR. 10 sierit ’ rd. This scction then
would resuli in more disclosurzs and s-atuic lory conflicts.

7 plan for supervisory and managearial
— 3 (J

5. Secticn 501 would place all manave:
in grades Y through 15 and non-managers . grades 16 through 18 under

Title V concerns tne merit pay
ositions from GS-9 through CS 1
p

the coverags of a merit pay plc.’”‘ io be established by OPM and implemen:

by OPJ regulations. Again, OPJI ¢

statutes anl would re '11 in the rem

nirol would conflict with existing

00

The Agency has no comments on 'title VI, Resecarch and Demonstrati.

Authority, and Title V 11, Miscellaneous.

5
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I: (GENCE AGENCY ON THE
ION REORGANIZATION PLAN OF 197¢

;>
-

VIEVS OF THE CENTRA
CIVIL SERVICE COAMNMNII

UJ

[
Q

Section 202({) of the proposed Reorganization Plan gives the Special
Counsel to the Alerit Systems Protection Beard (Merit Board) the
general anthority to receive and investigate allegations of reprisals
aga_nst .fmstle-—blowers, i.e., for lawful disclosures of information
concerning the violation of laws and regulations. The Special Counsel
is also given the authoriiy to prescribe regulations governing the
‘handling of such matters. These authorities would conflict with
the oversight role of the Intelligence Ove 'sight Board (IOB) as stated
in Section 3-1 of Executive Order 12036; the Board was specially
created in order to keep intelligence agency whistle-blowing within
national security channels.

The procedures for im})lem nting th=z Specizl Counsel's whistle-
blowing authorizies have been placs a 1Lz Title II Of the draft Jegislaiion
and will be commented upon in our anzl;zis of that title. '
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